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IN  THE  COURT  OF  THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), TEZPUR 
 

C.R.Case No. 112/13 
 

U/s. 92 Factories Act 1948 

 

STATE OF ASSAM 

              VS 

IKRAM HUSSAIN 

                                                                                   ... Accused person. 

 
PRESENT:  JYOTISMITA SARMA, A.J.S. 

  Sub-Divisional Judicial Magistrate,(S), 

  Tezpur. 

 

For the Prosecution: Learned A.P.P. K. Hazarika and Sri R. Goswami.  

For the Defence: Learned Counsel Sri J. Kumar Dam. 

Particulars Explained On: 10/09/2014. 

Evidence recorded on: 22/09/2016, 09/02/017. 

Argument heard on: 17/02/2017 and 28/02/2017.  

Judgment delivered on: 04/03/2017. 

 

 

 

                                            JUDGMENT 

 

1. The prosecution story in brief is that on 05/06/2013 complainant Sri. Sanjay Kumar 

Dey, Inspector of Factories, District Factory Office, Tezpur filed a complaint submitting 

during his inspection of M/S Reyan Bricks Industry, Vill-Rajgarh, P.O:- Mansiri, Dist:- 

Sonitpur, Assam on 30/01/2013 some serious violations of the Sec. 6/7 of the Factories 

Act/1948 and Rule 3 and 4 of Assam Factories Rules 1950 were detected. The complainant 

stated that M/S Reyan Bricks Industry is a „Factory‟ within the definition of Sec.2(m)(ii) of 

the Factories Act 1948 as per the Govt. Notification No. GLR. 173/2001/14, dated 

9/06/2004. Accordingly, complainant issued a notice to the accused Ikram Hussain- 

Occupier, M/S Reyan Bricks Industry to apply for registration of the brick kiln within 3 days 

of the receipt of the communication on failure of which prosecution against the occupier will 
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be launched. However, the accused failed to comply with the notice. The complainant states 

that the offence is punishable under Section 92 of the Factories Act 1948. He begs for the 

prosecution of the accused U/S 105(1) of the said Act. After thorough investigation 

Inspector of Factories, Sonitpur submitted offence report against accused person Ikram 

Hussain, for breach of Section 6 and 7 of the Factories Act 1948 punishable under Section 

92 the Factories Act 1948 and of the Rules 3 and 4 of the Assam Factories Rules 1950 for 

the premise M/S Reyan Bricks Industry constitutes a factory as per section 2 (m) (ii) of the 

Factories Act/1948 in accordance with the Govt. Notification No. GLR. 173/2001/14, dated 

9/06/2004 and the accused being occupier of the said factory has not applied for the 

Registration and Licensing of his premise to the Chief Inspector of Factories, Assam, till 

date, committing breach of Rule 101 of the Assam Factories Rules 1950 prescribed under 

Section 112 of the Factories Act 1948 as the occupier has not complied with this office letter 

No. ZR/95/1136, dated 02/02/2013. The complainant as filed along with the complainant 

photocopy of the Govt. Notification No. GLR. 173/2001/14, dated 9/06/2004 and the office 

letter dated 02/02/2013. 

2. Cognizance was taken against the accused of an offence U/s 92 of the Factories Act 

and process was issued against him. On appearance before Court, copies of all relevant 

documents were furnished to the above named accused as per requirements of law. Then, 

after perusing the relevant materials particulars of offence U/s 92 of the Factories Act was 

being read over and explained to above name accused, he pleaded not guilty and claimed to 

face tried.  

3. During trial, prosecution side examined the complainant as prosecution witness. 

Accused was examined as per Section 313 CrP.C. His plea was of total denial. The defence 

side adduced evidence of the accused as DW1.  

4. I have heard argument forwarded by the learned counsel for both sides as well as 

gone through the entire evidence available on record. 

  
5. Points for determination:- 

 Whether on 30/01/2013 at your Brick Kiln named M/S Reyan Bricks Industry 

situated at Vill-Rajgarh, P.O:- Mansiri, Dist:- Sonitpur, Assam you were found in 

occupation of the brick kiln which was not registered U/S 6 and 7 of the Factories Act 

1948 and Rule 3 and 4 Assam Factories Rules 1950 as per the government 

notification dated 09/4/2004 and failed to comply with the notice dated 02/02/2013 

and thereby committed the offence punishable U/s 92 of the Factories Act? 
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6. Discussion, Decision and Reasons thereof:-  

7. Heard arguments of both sides. Perused the Case Record. My findings are as 

follows:- 

  

8. PW1 Sanjay Kumar Dey deposed that on 30/01/2013, he was posted as 

Inspector of Factories, in charge District Factory office, Tezpur having jurisdiction 

over District of Sonitpur. On that day, he visited M/S Reyan Brick Industry, 

Rajgarh, Mansiri, Sonitpur. He detected during inspection that the occupier of the 

said premise Sri. Ikram Hussain was running a brick manufacturing process in the 

said premise by employing 110 nos. of workers. This constitutes the said premise a 

factory as per sec. 2(m)(ii) of the Factories Act, 1948 for which a factory license is 

required as per sec.6 and 7 of the Factories Act read with R.3 and R.4 of Assam 

factories Rules, 1950. It was also detected that the occupier was not in possession 

of any such factory registration license. As a consequence, he issued an inspection 

notice vide his later dated 02/02/2013 under Regd. post asking him to apply for 

registration and licensing of the said premises along with all relevant enclosures to 

the chief inspector of factories, Assam written three days of receipt of notice with a 

copy there of to him. Copies of the said inspection notice were also served to the 

Chief Inspector of factories, Assam and Deputy Commissioner, Sonitpur. Since the 

accused did not comply with the requirements of his inspection notice, PW1 prayed 

to the Chief Inspector of Factories for his approvals for launching prosecution 

against the accused vide his letter dated. 09/04/2016. M.Ex A is the inspection 

notice. M.Exhibit A(i) and A(2) are his signatures. M.Exh-B is the receipt of regd. 

Post. M.Exh-C is approval of prosecution from Chief Inspector of Factories, Assam 

M.Exh-C (I) is signature of Sri. C. Purkayastha, Chief Inspector of factories, Assam. 

Accordingly, after receiving the prosecution sanction vide M.Exh-C. In this context, 

he also likes to inform that the brick kilns are declared as „factory‟ vide Government 

Notification No. G.L.R 173/2001/14 dated 09/06/2004. And as such, registration is 

required irrespective of workers. He therefore, filed offence report to Hon‟ble Chief 

Judicial Magistrate on 05/06/2016. Exh.1 is his offence report. Ech-1(i) is his 

signature.  

9. During his cross-examination, he deposed that he went to Reyan Brick industry on 

30/01/2013 at about 2 pm approximately alone. He asked for the name of the 

labourer, but they refused to give out their names. He had not taken their 

photographs. No register book was shown to him. He denied the suggestion that 
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he did not go to the place of occurrence and did not go through any documents of 

the brick industry. He did not know if S.Q. (m)(ii) is same as chapter 1(4)(a)(b) of 

Contract Labour (Regulation and Abolition) Act, 1970. He did not know if Reyan 

Industry was regd. at the time of incident U/s 7/12 of Contract Labour Act, 1970, 

and had royalty payment receipt and N.O.C from Deputy Commissioner, Sonitpur 

at time of incident. The notice was sent through regd. post but with no A/D card. 

He did not collect any notice slip from post and telegraph office. He denied the 

suggestion that accused did not receive the notice sent by him and therefore not 

aware of his direction to apply within three days. The notification filed in the case 

is a photo state copy. He denied the suggestion that notification does not state 

since when it will take effect. He denied the suggestion that notification does not 

state licenses should not be given under Contract Labour Act. He denied the 

suggestion that his case is not maintainable under law. He denied the suggestion 

that he had filed this case to harass the accused-occupier. 

 

10. DW1 Ikram Hussain deposed that he is the owner of Reyan Brick Industry and 

started it in 2011. He stated that in 2011 he had obtained registration for the 

industry from Assam govt. under and as per labour Act. His registration was 

present when complaint was filed. The registration is issued once. He had also 

license issued under Labour Act. Exh-1 is registration certificate, Exh-2 is the 

license and Exh-3 is trade license issued by Balipara Anchalik Panchayat, 

Ghuramara, all proved in original. He deposed that the inspector never went to his 

establishment and that he came to know about the case only when he received 

summons of Court. He has 50 labours in his establishment. He deposed that he is 

innocent and has been framed even after having registration certificate under 

Labour Act and requisite license. 

11. During his cross-examination, he deposed that he had the brick kiln at Rajgar 

Mansiri over 9 bigha 3 katha 3 lessa and over 3 bigha land of Bhupen Basumatary. 

He deposed that he had not submitted the land documents before the inspector or 

before Court. He admitted that he has 50 labourer since 2011. He has one mohori 

under him and gives Rs. 7000/- (rupees seven thousand only) salary to the mohori. 

He stated that he is owner as well as Manager. He. He stated that he used to give 

him Rs. 6000(rupees six thousand only) in 2012. He also depose that he gave Rs. 

400/-(rupees four hundred only) to a labourer for every 1000 bricks, in 2011, Rs. 

450/- for every 1000 bricks in 2012. Now, give Rs. 580/- for every 1000 bricks to a 
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labourer. He stated that he maintains a register to make payment to labourer. He 

had stated that he has not produced those registers that day. He denied the 

suggestion that he had employed more than 50 labourer in is factory and as such, 

he failed to produce those registers of labourers today. He also deposed that yearly 

15 lakh bricks are produced from his establishment. He stated that he pays tax. He 

deposed that he not filed his tax returns before Court and he has constructed 

houses, latrines and other facilities for labourer. He deposed that he had arranged 

housing and sanitary facilities over twenty rooms for twenty families and four 

bathrooms. Exh-2 requires renewal every year. He admitted during the cross 

examination that he had no registration under Factories Act at the time of incident. 

He had now registered under factories Act which he has made after receiving 

summons of Court. He denied the suggestion that he had been running a brick kiln 

without registration under Factories Act. He deposed that he had no medical 

facilities on doctor in his brick kiln. He denied the suggestion that he had made 

several violations of Factories Act and as such liable under this Act.  

  

 

12. The Court had the occasion to go through the relevant provisions of Section 6 

and 7 of the Factories Act 1948 which defines the power of state government 

to make rules requiring registration and licensing of factories or any class or 

description of factories based on which Assam Factories Regulation 1950 was 

enacted. The Court also perused the penal provision of Section 92  prescribing 

the punishment of an occupier and manager of a factory for an offence of 

contravention of any of the provisions of the Act.  

 
13. Rule 3 of Assam Factories Regulation 1950 provides that the state 

government or the Chief Inspector of factories may require for the purposes of the 

Act, submission of plans of any factory which was either in existence on the date of 

commencement of the Act or which has not been constructed or extended since 

then. 

 
14. Rule 4 of Assam Factories Regulation 1950 provides that the occupier of 

every factory, whether in existence at the date of the commencement of the Act 

are coming for the 1st time within the scope of the Act, shall submit to the Chief 

Inspector an application in Form 2 in triplicate prescribed under Section 6 and 7. 
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15. Accordingly, in exercise of the power conferred on the state government under 

Sec.6 of the Act, Government of Assam published a notification number GLR. 

173/2001/14 dated 09/06/2004 notifying a brick kiln in the State of Assam as a 

factory in Schedule X to which all the provisions of the Factories Act 1948 and the 

rules made there under shall apply.  

 
16. The complainant has filed a photo copy of the notification and the same is not 

exhibited. The learned defence counsel during his argument has stated that the 

notification is not to be published in the Official Gazette, not known to the accused 

and also not duly exhibited by the complainant making it not admissible in the case 

and not binding on the accused. Learned defence Counsel has submitted further 

that the notification was not communicated to the accused and was not within the 

knowledge of the accused at the time of incident. Learned defence counsel in his 

argument submitted that the Government Notification was not notified and has not 

received the assent of the Governor and hence, it is not proved U/S 73 of the 

Indian Evidence Act, 1872. However, DW1 is silent on this fact and deposed 

nothing regarding the validity of the notification. He is found to have not proved 

the defence plea that the government notification was not notified and did not 

receive assent of the Governor. It is noted that the Government notification was 

published in 2004 and mentioned to be by Order of Governor and the copy of the 

same has been filed in this case. The burden of proof that the same is not notified 

and did not receive assent of Governor is on that person who alleges it. 

 

17. Honourable Supreme Court in Union Of India  versus  Nihar Kanta  [AIR 1987 

SC 1713],  held that ;-      “ Judicial Notice has to be taken by the Court of Gazette 

Notifications issued by the Government.”  

 
18. The notification in question is a Government of Assam Notification. It is found 

under Section 57 of Indian Evidence Act 1872 to be a document of which a 

Court shall have judicial notice. Therefore, the Court shall take judicial notice of the 

said notification irrespective of it being exhibited in the case or not. Further, it is 

found that notification issued by The State Government is a law. A government 

notification is binding on us irrespective of whether we have knowledge of it not. It 

is evident from the settled principle of law „Ignorantia Juris Non Excusat‟. 
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19. Going back to the case at hand, it is found that prosecution has laid out that on 

30/01/2013 when complainant went to M/S Reyan Bricks Industry, he found that 

the same is a brick kiln. This fact is admitted by the accused during his 

examination in Chief where the admitted that his brick kiln manufacturers nearly 15 

lakhs bricks in a year and since it was started in 2011 and employs nearly 50 

labourers. Thus, it is found that it is admitted fact that M/S Reyan Bricks Industry 

is a brick kiln manufacturing bricks at the time of incident.  

 
20. The complainant has alleged further that the accused being the occupier had not 

registered M/S Reyan Bricks Industry under Factories Act 1948 on 30/01/2013 and 

was not in possession of any such factory registration licence. It is interesting to 

note that DW1 during his cross-examination admitted that there was no 

registration under Factories Act at the time of incident and that he has 

subsequently after he received summons from the Court registered the brick kiln 

under the Act. It is found that accused clearly admitted during his cross 

examination that he did not register M/S Reyan Bricks Industry under Factories Act 

at the time of incident. 

 
21. In such a scenario, it is found that accused admittedly did not have the requisite 

registration of his brick kiln M/S Reyan Bricks Industry on 30/01/2013.  

 
22. The defence plea is that they have registered the M/S Reyan Bricks Industry U/S 7 

and 12 of Contract labour Regulation and Abolition Act 1970 through Labour 

Commissioner. That the Assam Factories Rules 1950 is not applicable to M/S Reyan 

Bricks Industry as per its definition and due to its registration and licensing under 

the Contract Labour Act. The DW1 has duly exhibited his registration certificate 

and license under the Contract Labour Act and is not denied or disputed by the 

complainant and hence, same is found to be proved.  

 
23. The Court had the occasion to peruse the provisions of the Contract Labour 

(Regulation and Abolition) Act 1970. Upon careful perusal of the statement of 

Objects and Reasons of the Act, it is seen that the intention of the legislature 

behind enacting the Act is to abolish the employment of contract labour wherever 

possible and practicable and to regulate the working condition of contract labourers 

so as to ensure payment of wages and provision of essential amenities. It is also 

seen that the scheme of the bill is for provisions and amenities of certain basic 
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welfare amenities for contract labour, like drinking water and first-aid facilities and 

other amenities to the workers and the guard against default in the matter of wage 

payment. The Act provides for registration and licensing of establishments employ 

workers on contract basis and for issuing licences and their refusal from time to 

time. It is found that the registration of licensing under the Act is basically to 

supervise, regulate, the working of establishments hiring contract labours and to 

ensure necessary facilities and amenities to those labourers. This Act can have 

harmonise construction with Factories Act, 1948 and Assam Factories Rules 1950. 

The Act does not prohibit registration of the establishments under the Act against 

any further registration under any other law. 

24. The Factories Act on the other hand intents to identify the industries which 

constitute the „factory‟ and to ensure, its due functioning as per the Act, i.e means 

the industry which is a factory may hire labourers on contract basis and in such a 

scenario, he will require registration under both the Acts. There is no contradiction 

or in-constituency between the two Acts. As such, a defence plea that the 

registration of the M/S Reyan Bricks Industry under the Contract Labour Act does 

not require him to register under the Factories Act is found to hold no water. 

 

25. Another plea of the defence is that the case is barred by limitation U/S 106 of the 

Factories Act 1948. It submitted that the period of limitation for taking cognizance 

of an offence under the said Act is three months. As  the date of offence is 

30/01/2013 and the date of filling is 05/06/2013, the cognizance of the complaint 

is barred by limitation. 

26. Section 106 Of the Factories Act, 1948 provides that “no Court shall take 

cognizance of any offence punishable under this Act unless complaint thereof is 

made within three months of the date on which the alleged commission of the 

offence came to the knowledge of an Inspector: Provided that where the offence 

consists of disobeying a written order made by an Inspector, complaint thereof 

may be made within six months of the date on which the offence is alleged to have 

been committed.” 

27. On the careful perusal of the provision, it is found that the period of limitation for 

an offence under the Act is generally three months. However, the present case is 

covered by the proviso and not by the main provision. It is so because after the 

complainant-Inspector issued him a written notice to apply for registration. Thus, 
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in the case at hand, the period of limitation is six months and not three months. 

Hence, the case is found to have been filed well within the period of limitation. 

 

28. The complainant exhibited the notice issued to accused for applying for registration 

and the receipt of the speed post-proved them in original. The defence in their 

evidence of DW1 declined receiving any such notice.  

 
29. Upon such perusal, it is found that the notice was issued to the accused by the 

complainant/Inspector on 02/02/13 issued speed post at the address of accused 

seen has that mentioned in the complainant. There is no evidence to dispute that 

the postal receipt/ M.X/B is false or in proper. Where a notice was issued to the 

accused through past and it was issued on his address, the presumption is that he 

received the same within one month from the date of issued. The presumption is a 

general in nature and can be refuted by any evidence to the contrary. In other 

words any evidence are not possible establish that the post was not received by 

accused will be admissible and reliable. However, it is found that the accused has 

not adduce any evidence is not proved that he did not received the post in the 

usual cross of business. There is evidence of PW1 that he did not received the 

written order of the Inspector is merely oral. It is found to be not sufficient to 

defuse the presumption of due service of the written order on the accused. The 

defence plea that the written order has not proved by prosecution that 

documentary evidence is found to be not sustainable as already as discussed 

above, the written order and the postal receipt of the same is found to be duly 

proved by the complainant. 

 
30. In the light of above discussion the Court finds that the accused admittedly had not 

registered M/S Reyan Bricks Industry in the Factories Act at the time of incident on 

30/01/13. He is found to have received the notice of the Inspector issued on 

02/02/13 directing him to apply for registration within three days of the receipt but 

he did not do so. He is found to have failed to comply with the notification to direct 

the Brick Kiln within the State of Assam to be registered in the Factories Act 1948 

and is found liable of contravention of provision of Section 6 and 7 of the Act r/w 

Section 3 and 4 of Assam Factories Rules 1950 and is found guilty U/s 92 of the 

Factories Act 1948. 
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31. Heard the accused on the point of sentence. His pleads in leniency as this is his 

first offence. The same is recorded separately and appended to case record. The 

accused failed to register his Brick Kiln under the Factories Act 1948 even after due 

direction of the Inspector to do so. His failure is found to be continues considering 

that he had instituted a Brick Kiln in 2011 and did not register for three years till 

2013 until he was caught. So, I am not inclined to extend benefit of the benevolent 

provision of probation offender Act 1950 to him.  

  
                                             ORDER 

 
32. The accused is convicted of the offence U/s 92 of the Factories Act 1948. 

Considering the conduct, character, antecedents and fact and circumstances of the 

case the accused is hereby sentenced to simple imprisonment for a term of eight 

months and fine of Rs. 10,000 (rupees ten thousand only) only, in default, to S.I. 

for a term of two months for the offence U/S 7 of Essential Commodity Act, 1955.  

  
33. Any period of detention of the accused in the case shall be set off against the 

sentence.  

34. Furnish a free copy of the judgment to the convict- accused forthwith. 

35. Given under my hand and seal of this Court on this the 04th day of March, 2017.   

 

 

  

 
 
 

        
                   Jyotismita  Sarma 
                                                                     Sub-Divisional Judicial Magistrate,(S), 

                                                                      Tezpur, Sonitpur 
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                                                         APPENDIX 

 
 

    PROSECUTION EXHIBITS  
 
                                             Exh-A- Inspection Report 

                                          Exh-B- Postal Receipt 
                                             Exh-C- Prosecution Sanction Letter 
 
 

    DEFENCE EXHIBITS 
     
     NONE 
  
    PROSECUTION WITNESSES 
    

     PW1- Sanjay Kumar Dey 
                                    
 
   DEFENCE WITNESSES 
    
                               DW1- Ikram Hussain 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


